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FOR  IMMEDIATE  RELEASE: 
February  15, 1991 


The  Chief  Justice  and  Associate  Justices  of  the  Supreme  Judicial  Court  today  issued 
the  attached  statement  concerning  the  Report  of  the  Special  Master  and  Commissioner  on 
the  Boston  Municipal  Court  and  the  Supreme  Judicial  Court's  actions  in  response  to  it. 

Copies  of  the  report  can  be  obtained  in  the  office  of  the  Supreme  Judicial  Court's 
Clerk  for  the  Commonwealth,  14th  floor,  Room  1412,  New  Courthouse. 

There  is  a  $20.00  fee  for  the  report,  payable  by  check  to  the  Clerk  of  the  Supreme 
Judicial  Court,  in  order  to  defray  the  cost  of  reproducing  the  report  for  public  distribution. 


SUPREME  JUDICIAL  COURT 


February  15,  1991 

Statement  Relative  To  The  Report  Of  The  Special  Master  And 
Commissioner  On  The  Boston  Municipal  Court  And 
The  Supreme  Judicial  Court's  Actions  In  Response  To  It 

Background 

From  September  23rd  through  September  27,  1990,  The  Boston  Globe  published  a 
series  of  Spotlight  articles  on  various  components  of  the  Massachusetts  Trial  Court,  including 
the  Boston  Municipal  Court  Department. 

Those  articles  alleged,  in  part,  that  certain  lawyers,  present  or  former  members  of  the 
Legislature  or  persons  associated  with  the  Legislature  or  legislators,  regularly  received 
favorable  treatment  from  certain  judges  of  the  Boston  Municipal  Court  while  representing 
defendants  in  criminal  prosecutions. 

Procedure  and  Methodology  of  the  Administrative  Inquiry 

On  October  3,  1990,  the  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court 
appointed  Paul  R.  Sugarman,  Dean  of  Suffolk  University  Law  School,  a  "Special  Master  and 
Commissioner  to  conduct  a  prompt  and  thorough  administrative  inquiry  into  alleged 
improprieties  with  respect  to  preferential  treatment  of  attorneys  by  certain  Justices  of  the 
Boston  Municipal  Court."  Dean  Sugarman  was  also  authorized  to  "make  such 
recommendations  as  he  may  deem  appropriate  to  the  Supreme  Judicial  Court  with  respect  to 
indications  or  findings  of  misconduct,  if  any,  on  the  part  of  any  Justice,  officer  or  employee 
of  the  Boston  Municipal  Court. 
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Dean  Sugarman  was  originally  to  submit  his  report  to  the  Supreme  Judicial  Court 
within  ninety  days  of  October  3,  1990,  "or  as  soon  as  possible."  On  December  21,  1990, 
Dean  Sugarman  requested  an  extension  of  the  time  in  which  to  file  his  report  and,  on 
December  26,  1990,  the  Supreme  Judicial  Court  extended  that  time  to  Monday,  February  4, 
1991.  Dean  Sugarman  timely  filed  his  report  and  an  appendix  to  it,  hereafter  jointly  referred 
to  as  the  report,  on  February  4,  1991. 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  reviewed  Dean 
Sugarman's  report  and  have  determined  that  the  report,  in  its  entirety,  should  be  released  to 
the  public  by  the  office  of  the  Court's  Clerk  for  the  Commonwealth  on  February  15,  1991. 
To  defray  the  cost  of  reproducing  copies  of  this  report  for  public  distribution,  persons 
requesting  copies  of  this  report,  other  than  persons  named  in  the  report  or  having 
governmental  concern  for  its  findings  and  recommendations,  shall  be  required  to  pay  a  fee  of 
$20.00  (twenty  dollars)  per  copy,  payable  by  check  to  the  Clerk  of  the  Supreme  Judicial 
Court  for  the  Commonwealth  (Room  1412,  Suffolk  County  Courthouse). 

In  preparing  a  very  thorough,  incisive  and  methodical  report  on  a  complex  subject, 
Dean  Sugarman  was  ably  assisted  by  Professor  Marc  G.  Perlin  of  Suffolk  University  Law 
School  and  W.  Thomas  Smith,  Esquire  of  Boston.  In  reviewing  voluminous  statistical  data 
relative  to  numerous  criminal  prosecutions  in  the  Boston  Municipal  Court,  Dean  Sugarman 
was  assisted  by  Professor  David  Pfeiffer  of  the  Suffolk  University  School  of  Management. 

According  to  the  statistical  analysis  conducted  by  Professor  Pfeiffer,  many  of  the 
allegations  made  by  The  Boston  Globe  relative  to  preferential  treatment  accorded  to  certain 
lawyers  by  judges  of  the  Boston  Municipal  Court  have  not  been  substantiated. 

In  addition  to  the  statistical  analysis  conducted  by  Professor  Pfeiffer,  Dean  Sugarman, 
Professor  Perlin  and  Mr.  Smith  devoted  more  than  1,000  hours  to  taking  testimony  from 
judges  and  other  personnel  of  the  Boston  Municipal  Court,  lawyers  and  personnel  of  the 
office  of  the  District  Attorney  of  Suffolk  County,  reviewing  court  documents  and  records  and 
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reviewing  tape  recordings  of  court  proceedings.  The  testimony  elicited  in  the  course  of  this 
inquiry,  some  of  it  in  response  to  subpoenas  issued  by  the  Special  Master  and  Commissioner, 
has  been  stenographically  preserved. 

As  explained  in  further  detail  hereafter,  the  Chief  Justice  and  Justices  of  the  Supreme 
Judicial  Court  have  accepted  Dean  Sugarman's  recommendations. 

Recommendations  and  Actions  Taken  With  Respect  to  Findings  or  Indications  of  Misconduct 
by  Individuals 

Judge  John  A.  Pino 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  have  accepted  Dean 
Sugarman's  recommendations  relative  to  Judge  John  A.  Pino  and,  accordingly,  have  referred 
a  copy  of  the  report  to  the  Commission  on  Judicial  Conduct  for  its  consideration  with  respect 
to  the  specific  items  enumerated  on  pp.  259  and  260  of  the  report.  Pending  action  by  the 
Commission,  the  previous  order  precluding  Judge  Pino  from  sitting  on  criminal  matters  is 
continued. 

Judge  Walter  J.  Hurley 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  have  accepted  Dean 
Sugarman's  recommendations  relative  to  Judge  Walter  J.  Hurley  and,  accordingly,  have 
referred  a  copy  of  the  report  to  the  commission  on  Judicial  Conduct  for  its  consideration  with 
respect  to  the  specific  items  enumerated  on  pp.  260  and  261  of  the  report. 

Dean  Sugarman  has  further  recommended  that  a  determination  be  made  that  Judge 
Hurley,  who  is  currently  on  sick  leave,  is  disabled,  on  account  of  medical  reasons,  from 
continued  service  as  a  judge.  With  the  assent  of  Judge  Hurley,  the  Chief  Justice  and  Justices 
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of  the  Supreme  Judicial  Court  have  examined  extensive  medical  records  relative  to  Judge 
Hurley's  several  physical  conditions. 

The  Chief  Justice  and  Justices  have  determined  that  Judge  Hurley  is  permanently 
physically  incapacitated  to  the  degree  that  he  cannot  continue  to  function  as  a  judge. 

Accordingly,  the  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  instruct  the 
Chief  Administrative  Justice  of  the  Trial  Court  and  the  Chief  Justice  of  the  Boston  Municipal 
Court  to  refrain  from  further  assigning  Judge  Hurley  to  the  performance  of  judicial  duties. 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  further  recommend  that 
the  Governor,  acting  pursuant  to  Pt.  2,  C.  3,  Art.  1  of  the  Massachusetts  Constitution  and 
with  the  consent  of  the  Executive  Council,  compel  the  early  retirement  of  Judge  Hurley 
"because  of  .  .  .  mental  or  physical  disability." 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  further  recommend  that 
the  Commission  on  Judicial  Conduct,  in  considering  Judge  Hurley's  conduct,  determine,  as 
recommended  by  Dean  Sugarman,  "what,  if  any,  relationship  existed  between  Judge  Hurley's 
conduct,  as  described  in  this  report,  and  his  physical  and  emotional  condition." 

Judge  Dermot  Meagher 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  have  accepted  Dean 
Sugarman 's  recommendation  relative  to  Judge  Dermot  Meagher  and,  accordingly,  have 
referred  a  copy  of  this  report  to  the  Commission  on  Judicial  Conduct  as  recommended  on 
p.  262  of  the  report.  See  also  pp.  246  to  248. 

-In  considering  the  matters  referred  to  it  with  respect  to  the  conduct  of  Judges  Pino, 
Hurley  and  Meagher,  the  Commission  on  Judicial  Conduct  may  make  appropriate 
arrangements  with  the  Clerk  for  the  Commonwealth  to  identify  and  to  copy  relevant  portions 
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of  the  transcribed  testimony,  exhibits  and  supporting  material  submitted  by  the  Special 
Master  and  Commissioner. 

George  V.  Kenneally.  Jr..  Esquire 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  have  accepted  Dean 
Sugarman's  recommendations  relative  to  George  V.  Kenneally,  Jr.,  Esquire,  and, 
accordingly,  have  referred  a  copy  of  this  report  to  the  Board  of  Bar  Overseers  for  its 
consideration  with  respect  to  the  conduct  described  on  p.  263  of  the  report. 

Francis  X.  Orfanello.  Esquire 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  have  accepted  Dean 
Sugarman's  recommendations  with  respect  to  Francis  X.  Orfanello,  Esquire,  former 
Executive  Secretary  to  the  Chief  Justice  of  the  Superior  Court,  and,  accordingly,  have 
referred  a  copy  of  this  report  to  the  Board  of  Bar  Overseers  for  its  consideration  of  Mr. 
Orfanello's  conduct  as  described  on  p.  262  of  the  report. 

Mary  A.  Orfanello.  Esquire 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  have  accepted  Dean 
Sugarman's  recommendations  relative  to  Mary  A.  Orfanello,  Esquire,  Assistant  District 
Attorney  for  Suffolk  County,  and,  accordingly,  have  referred  a  copy  of  this  report  to  the 
Board  of  Bar  Overseers  for  its  consideration  of  Ms.  Orfanello's  conduct  as  described  on  p. 
263  of  the  report. 
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In  considering  the  matters  referred  to  it  relative  to  the  conduct  of  Messrs.  Kenneally 
and  Orfanello  and  Ms.  Orfanello,  the  Board  of  Bar  Overseers  may  make  appropriate 
arrangements  with  the  Clerk  for  the  Commonwealth  to  identify  and  copy  relevant  portions  of 
transcribed  testimony,  exhibits  and  other  materials  submitted  by  the  Special  Master  and 
Commissioner. 

Chief  Justice  William  J.  Tierney 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  concur  in  Dean 
Sugarman's  findings  "that  no  misconduct  or  indications  of  misconduct  exist  with  reference  to 
any  of  the  actions  of  Chief  Justice  William  J.  Tierney"  reviewed  in  conjunction  with  the 
preparation  of  this  report  (p.  264).  Accordingly,  there  is  no  factual  basis  in  this  report 
warranting  the  initiation  of  any  disciplinary  action  against  Chief  Justice  Tierney. 

Salvatore  F.  Pi  Masi.  Esquire:  Thomas  E.  Finnerty.  Esquire:  Michael  F.  Flaherty.  Esquire: 
Michael  Lo  Presti.  Esquire:  and  Alfred  E.  Saggese.  Jr..  Esquire 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  concur  in  Dean 
Sugarman's  finding  that  there  exists  "no  misconduct  or  indications  of  misconduct  reference  to 
with  the  actions"  of  Messrs.  Di  Masi,  Finnerty,  Flaherty,  Lo  Presti  and  Saggese  reviewed  in 
the  preparation  of  this  report  (p.  264).  Accordingly,  there  is  no  factual  basis  in  this  report 
warranting  the  initiation  of  any  disciplinary  action  against  Messrs.  Di  Masi,  Finnerty, 
Flaherty,  Lo  Presti  and  Saggese. 

However,  Dean  Sugarman  has  observed  that  the  practice  of  law  by  lawyer-legislators 
in  the  courts  of  the  Commonwealth  tends  to  create,  in  the  general  public,  a  "suspicion  and 
appearance  of  conflict  of  interest." 

Dean  Sugarman  recommends  that  "attorney  legislators  and  attorneys  employed  by  the 
Legislature  be  limited  or  prohibited  from  appearing  before  the  trial  courts  of  this 
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Commonwealth."  The  Chief  Justice  and  the  Justices  of  the  Supreme  Judicial  Court  have 
concluded  that  this  is  a  subject  more  properly  to  be  addressed,  in  the  first  instance,  by  the 
Senate  and  the  House  of  Representatives  as  the  overseers  of  the  conduct  of  their  members. 
Accordingly,  copies  of  this  report  have  been  referred  to  the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the  Senate. 

Recommendations  Relative  to  the  Status  and  Administration  of  the  Boston  Municipal  Court 

Dean  Sugarman  recommends  that  the  Boston  Municipal  Court  be  merged  into  the 
District  Court  Department  of  the  Trial  Court.  We  concede  that,  because  of  jurisdictional 
similarities  and  overlapping,  there  are  systemic  and  pragmatic  arguments  in  support  of  this 
recommendation.  Presumably,  at  this  time,  this  recommended  action  would  require  the 
enactment  of  legislation. 

In  December,  1990,  the  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court 
submitted  a  legislative  proposal  (H.  3785,  S.  718)  for  the  administrative  reorganization  of  the 
Massachusetts  judicial  department.  The  Governor  has  since  submitted,  as  an  outside  section 
to  a  supplemental  budget  bill,  a  substantially  similar  proposal  (H.  5010).  These  proposals 
are  presently  pending  before  the  Legislature. 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  defer  consideration,  at 
this  time,  of  Dean  Sugarman 's  recommendation  for  the  merger  of  the  Boston  Municipal 
Court  and,  instead,  recommend  that  the  Legislature  consider  this  recommendation  in 
conjunction  with  the  pending  court  reorganization  proposals.  In  the  meantime,  the  Chief 
Justice  and  Justices  of  the  Supreme  Judicial  Court  will  seek  the  advice  of  its  Policy  Advisory 
Committee  with  respect  to  the  administrative  and  managerial  implications  of  the 
recommended  merger. 

The  Chief  Justice  and  Justices  of  the  Supreme  Judicial  Court  have  accepted  Dean 
Sugarman 's  additional  specific  recommendations  relative  to  the  administration  of  the  Boston 
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Municipal  Court  and  shall  promptly  proceed,  after  consultation  with  the  Chief  Administrative 
Justice  of  the  Trial  Court  and  the  Chief  Justice  and  Clerks  of  the  Boston  Municipal  Court,  to 
secure  their  implementation.  In  particular,  the  Chief  Justice  and  Justices  of  the  Supreme 
Judicial  Court  shall  instruct  the  Chief  Administrative  Justice  of  the  Trail  Court,  the  Chief 
Justice  of  the  Boston  Municipal  Court  and  the  Chief  Justice  of  the  District  Courts  to  develop 
and  implement,  forthwith,  a  regular  system  for  rotating  judicial  assignments  in  the  Boston 
Municipal  Court.  At  any  given  time,  at  least  three  Boston  Municipal  Court  judges  shall  be 
assigned  within  the  District  Court  Department  and  at  least  three  District  Court  judges  shall 
be  assigned  to  the  Boston  Municipal  Court. 

The  Chief  Justice  and  the  Justices  of  the  Supreme  Judicial  Court  accept  Dean 
Sugarman's  recommendation  that  jury-of-six  sessions  should  be  held  in  some  other  District 
Courts  in  Suffolk  County,  rather  than  exclusively  in  the  Boston  Municipal  Court.  The  Chief 
Administrative  Justice  of  the  Trial  Court,  the  Chief  Justice  of  the  Boston  Municipal  Court 
and  the  Chief  Justice  of  the  District  Courts  shall  promptly  make  administrative  arrangements 
for  the  establishment  of  such  sessions.  For  example,  establishment  of  a  jury-of-six  session  at 
the  Dorchester  District  Court  for  the  trial  of  drug  and  weapons  prosecutions  may  be 
appropriate. 

Conclusion 

Some  of  the  findings  and  comments  of  the  Special  Master  and  Commissioner  are 
deeply  disturbing.  In  part,  they  are  attributable  to  an  environment  which  has  been  allowed  to 
develop  over  a  long  period  of  time  and  to  which  some  persons  have  become  enured  and  of 
which  others  have  taken  advantage.  In  any  event,  they  emphatically  illustrate  the  need  for 
the  enactment  of  legislation,  as  previously  proposed  by  the  Chief  Justice  and  Justices  of  the 
Supreme  Judicial  Court,  for  improvement  of  the  administrative  structure  and  procedures  of 
the  Massachusetts  courts  which  would  enhance  accountability  and  performance  within  the 
Trial  Court. 


